LESSON FROM THE U.S. EXPERIENCE WITH UNBORN VICTIMS OF VIOLENCE LAWS
INTRODUCTION
This year, Canadian Member of Parliament Ken Epp (Edmonton Sherwood Park) introduced a private
bill called The "Unborn Victims of Violence Act." MP Epp claims that an Unborn Victims of Violence
Law will not create a basis for policing or punishing pregnant women. Specifically, MP Epp has cited
Denise M. Burke, Vice-President and Legal Director of Americans United for Life, who asserts, “There
are no cases that prosecuted mothers under fetal homicide statutes.” Instead, she claims that there are
cases in the U.S. that (1) prosecute third parties, not mothers, under fetal homicide statutes; and (2)
prosecute women under child abuse or child endangerment statutes (for prenatal drug use), and not
under fetal homicide statutes.i
MP Epp and Ms. Burke are mistaken. Women in the United States have in fact been prosecuted directly
under fetal homicide and unborn victims of violence act laws ("UVVA"). (See discussion of cases
below). Moreover, while the majority of these cases involve prosecutions of pregnant women who seek
to continue to term in spite of a drug problem, pregnant women who drink alcohol have also been
prosecuted as has a woman who exercised her right to informed medical decision-making and refused to
have a cesarean section on a particular date.
Today, more than thirty U.S. states have case law or statutes that recognize the crime of feticide and
create a separate legal status for the fetus. In practice, these laws treat the pregnant woman as little more
than collateral damage in an attack portrayed to the public as one directed against the fetus.ii Moreover,
pregnant women in states with such laws are more likely to be punished for behaviors and conditions
that are not criminally sanctioned for other members of society.
OVERVIEW OF U.S. CASES
NAPW is in the process of reviewing hundreds of U.S. cases involving the prosecution of a woman in
relationship to her pregnancy. Even in those cases where women are not prosecuted directly under a
feticide statute, feticide laws are explicitly cited as the basis for interpreting a state's child abuse law to
apply to pregnant women and the fetuses they carry. In every case where we have obtained information
about the states' arguments, we have found that all explicitly rely on fetal homicide laws (or case law
achieving the same result) as authority for interpreting the child abuse, drug delivery to a minor, and
homicide by child abuse laws as now applicable to the relationship between a pregnant woman and the
fetus she carries.iii In other words, prosecutors arrest pregnant women and new mothers under such
1

things as child abuse laws based on the argument that a feticide statute provides the legal and legislative
authority for interpreting the word "child" in the abuse laws to include fetuses.
When American women are able to obtain vigorous legal representation, they have, with the exception
of women in South Carolina, eventually been able to get the charges dismissed. Nevertheless, our
research is uncovering scores of cases where the charges were not challenged and women are serving
lengthy prison terms based directly on feticide/UVVA laws or other statutes newly interpreted to apply
to fetuses as a result of such laws. Even those women who were ultimately successful in challenging
such prosecutions have often spent years in jail, separated from their children, while their case was
pending.
As I am sure is true in Canada, UVVA/feticide laws are passed based on the claim that they are intended
to protect fetuses and pregnant women from third party attacks. Over and over again we have seen these
laws transformed into tools for policing pregnant women. They are used to promote the dangerous and
inaccurate analogy that a pregnant woman who is unable to overcome a drug or alcohol problem is no
different than a man who beats his pregnant girlfriend. These arguments are particularly cruel in the
United States where we do not have universal health care and where most pregnant women who need
and want mental health and drug treatment services cannot obtain appropriate care.iv
The only U.S. state that has explicitly upheld prosecutions of women because they risked or allegedly
caused harm to their fetuses, is South Carolina. In South Carolina, the state supreme court created a
common law crime of feticide in a case where a man brutally attacked a pregnant woman.v That case
was cited as the primary source of precedent for later interpreting the state's criminal child abuse law to
apply to pregnant women who risk harm to their fetusesvi and for interpreting the state's homicide by
child abuse laws to apply to a pregnant women who used an illegal drug while pregnant and
coincidentally suffered an unintentional stillbirth.vii Cornelia Whitner, who gave birth to a healthy baby
served eight years in jail. Regina McKnight is currently serving twelve years on a twenty-year
sentence.viii
As the Supreme Court of South Carolina explained in the Whitner decision:
In a unanimous decision, we held it would be “grossly inconsistent ... to construe a viable fetus
as a ‘person’ for the purposes of imposing civil liability while refusing to give it a similar
classification in the criminal context.” Accordingly, the Court recognized the crime of feticide
with respect to viable fetuses. Similarly, we do not see any rational basis for finding a viable
fetus is not a “person” in the present context. Indeed, it would be absurd to recognize the viable
fetus as a person for purposes of homicide laws and wrongful death statutes but not for purposes
of statutes proscribing child abuse.ix
Our research found that at least 89 women and possibly as many as 300 women have been arrested in
South Carolina based on the legal precedent established by South Carolina's judicially created fetal
homicide law.
In the U.S., passage of feticide laws has prompted massive invasions of pregnant women's privacy and
violations of patient-health care provider confidentiality. For example, in 2003, Texas, at the request of
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so-called "right to life" groups, passed the Prenatal Protection Act (SB 319). Among other things, this
law established that for the purposes of the penal code, including murder and aggravated assault, an
individual is defined as “human being who is alive, including an unborn child at every stage of gestation
from conception to birth.”x The bill was ostensibly written to ensure criminal liability in the event of a
crime against a pregnant woman that harmed or killed her fetus – for example, a drunk-driving accident
or an incident of domestic violence. xi
The primary result of that law, however, was the arrest and prosecution of over forty pregnant women
and new mothers who were believed to have had drug problems while pregnant.xii Almost immediately
after the law was passed, a local prosecutor took the position that this law now recognized fetuses as
"minors," making the state's law criminalizing delivery of drugs to minors applicable to women who
became pregnant, continued to term and were not able to overcome their addiction problems within
pregnancy's timeline. As reported by a local newspaper:
The bill passed, was signed into law by Gov. Rick Perry, and took effect on Sept. 1, 2003. Three
weeks later, 47th District Attorney Rebecca King (prosecuting in Potter and Armstrong counties)
penned a letter to "All Physicians Practicing in Potter County" – Amarillo – informing them that
under SB 319 "it is now a legal requirement for anyone to report a pregnant woman who is using
or has used illegal narcotics during her pregnancy." Under King's reasoning, penned on Sept. 22,
the new definition of "individual" – which was added to the Penal Code, among other statutes –
directly affected the Controlled Substances Act, since the Penal Code provides punishment for
"delivery" of narcotics, including marijuana, to children, and thus now to fetuses. While SB 319
supposedly protects mothers from any heightened civil or criminal liability, King says her
reasoning is based on a "clear reading" of the statutes.xiii
In response to the District Attorney's letter, physicians in fact turned in more than forty women in spite
of U.S. Supreme Court precedent establishing that doctors may not collect evidence in the guise of
medical care to further criminal investigations.xiv Although we were eventually able to overturn the
convictions, women spent years in jail while the cases worked their way through the court system.xv
EXAMPLES OF U.S. PROSECUTIONS OF PREGNANT WOMEN BASED DIRECTLY ON FETAL
HOMICIDE/UNBORN VICTIMS OF VIOLENCE LAWS
California is instructive on the issue of how fetal homicide/UVVA laws become weapons against
pregnant women and new mothers. California may be the first U.S. state to have passed such a law in
1970. The California Supreme Court had recently held that the state's homicide statutes could not be
used to prosecute a man who brutally attacked a pregnant woman and caused her to suffer a stillbirth.xvi
In response, the state legislature amended Section 187 of California Penal Code to define homicide as:
(a) Murder is the unlawful killing of a human being, or a fetus, with malice aforethought.
(b) This section shall not apply to any person who commits an act that results in the death of a
fetus if any of the following apply:
(1) The act complied with the Therapeutic Abortion Act . . .
(2) The act was committed by a holder of a physician's and surgeon's certificate, . . .
(3) The act was solicited, aided, abetted, or consented to by the mother of the fetus.xvii
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As is true in other states with similar laws and similar exceptions, prosecutors quickly saw this law as a
mechanism for punishing rather than protecting pregnant women. In 1973, Claudia Tucker, a twentyfour year-old white woman and mother of two, was approximately eight months pregnant when she took
a .22 rifle and shot herself in the abdomen. According to press reports, Ms. Tucker’s husband threatened
to leave her if she had another child. She took desperate measures to hide the pregnancy from her
husband including telling him that she had a uterine cyst. Personal correspondence from Ms. Tucker
further explains that her case “involved horrendous spousal abuse.” By the time she discovered her
pregnancy it was too late to obtain a legal abortion.
Hours after the incident, Ms. Tucker was approached outside the hospital by police officers who told her
she was under arrest for murder under Section 187. When asked why they charged Ms. Tucker with
murder rather than illegal abortion, District Attorney David Minier responded, “If we didn’t [prosecute
her for murder], it would give a green light to this sort of thing.” Eventually, a trial court dismissed the
murder charge. Ms. Tucker pled guilty to performing an illegal abortion.xviii
In 1991, state tried again to make California's feticide law applicable to pregnant women, this time in a
case involving a totally unintentional stillbirth. Roseann Mercedes Jaurigue, a thirty-six year-old Latina
woman from Gilroy, suffered a stillbirth. Ms. Jaurigue was charged with second-degree murder, again,
under California's fetal homicide statute. The state filed the charges even though the fetal homicide law
contains an explicit exemption for any act “solicited, aided, abetted, or consented to” by the pregnant
woman. The prosecution argued that the exceptions were only meant to protect women who had
abortions, not ones who suffered stillbirths as the result of another act such as using drugs. As a news
story about the case reported:
San Benito County Dist. Atty. Harry Damkar replied in court papers that fears about adverse
effects of the prosecution rest on unfounded speculation. Women would not be prosecuted
unless, like Jaurigue, they knowingly disregard danger to a viable fetus by indulging in an act
like drug use, he said.
Contrary to ACLU contentions, Damkar said, the fetal murder law exempts only abortion and
can be invoked in the drug-related death of an unborn child. A court, in deciding whether a
murder prosecution can go forward, should not succumb to appeals for sympathy for the mother,
he said. xix
Jaurigue, the mother of two other children, was arrested and initially held in lieu of $50,000 bail.
Eventually a court dismissed the charges but only after a lengthy public ordeal for Ms. Jaurigue and her
family.xx
In 1992, California prosecutors tried again to make use the state's feticide law as a mechanism for
policing and punishing pregnant women. That year, Lynda Leigh Jones, a thirty-six year-old white
woman, was seven and a half months pregnant when she gave birth in March of 1992. On the evening
of March 15, her water broke, and she went into labor. Ms. Jones gave birth in the ambulance en route
to the hospital. The infant was not breathing at the time of birth, and paramedics administered CPR until
reaching the hospital, at which time the infant was placed on a respirator. The infant was thus
technically born alive. Twenty-two hours after its birth, however, the newborn was declared dead.
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According to a brief filed on behalf of Ms. Jones, "[b]ased upon questionable medical opinion that,
among other things, ignores Mr. Jones' prior medical history, the District Attorney concluded that the
death of Ms. Jones' infant was due to a premature birth induced by the alleged ingestion of
methamphetamine." After waiting almost ten months, on January 6, 1993, the district attorney charged
Ms. Jones with murder of a human being pursuant to Penal Code Section 187. According to the
amended complaint, Ms. Jones:
On or about March 16, 1992 did willfully, unlawfully, and with malice aforethought murder
baby boy Jones, a human being, by ingesting methamp[h]etamine, a controlled substance, during
pregnancy which caused the separation of the placenta from the fetus resulting in the premature
birth of the infant and the subsequent death of the infant due to anoxia directly caused by the use
of methamp[h]tamines by the mother during pregnancy, violating Section 187(a) of the
California Penal Code, a felony.
Ms. Jones filed a motion to dismiss that was ultimately granted -- but more than a year after her arrest.xxi
Although California courts have thus far rejected attempts to make the feticide law directly applicable to
pregnant women, women in other states have been less fortunate. Women in Tennessee have been
convicted under such laws.
In Tennessee, charges have been brought under a state feticide/UVVA law, but local public defenders
have not challenged the application of those laws to women in relationship to their own pregnancies.
Beverly Ferguson, a forty-three year-old white woman, was eight months pregnant when she suffered a
stillbirth. Ms. Ferguson left the hospital shortly after the birth and before the hospital obtained the
results of drug tests on Ms. Ferguson and the infant. Both tests allegedly were positive for cocaine.
According to the press, the autopsy report indicated that the stillborn died at least a week before the
delivery due to placental abruption, and the autopsy listed the cause of death as "maternal cocaine
abuse." Ms. Ferguson was charged with second-degree murder based on the allegation that she "did
unlawfully distribute schedule II drugs, cocaine, to her viable fetus, ultimately causing death to said
fetus." In 1989, Tennessee amended its murder statutes to include viable fetuses.xxii Prosecutors
interpreted this statute as allowing charges against a pregnant woman in relation to the fetus she carries.
Ms. Ferguson was held in jail pending the outcome of her case, and her bond was set at $150,000.
During preliminary hearings, her attorney argued that there was no proof that Ms. Ferguson’s cocaine
use caused the placental abruption. Her attorney also questioned whether the fetus was viable, citing
evidence that stillborn had numerous genetic defects, including a heart defect, an extra finger and no
anus, and that Ms. Ferguson’s boyfriend assaulted her during her pregnancy. Ms. Ferguson pled guilty
on July 22, 2005 to criminally negligent homicide.xxiii
Johnna Lynne Craig, a thirty-three year-old white woman from Hampton, gave birth at home in
December of 1997 and suffered a full term stillbirth. Prosecutors claimed that Ms. Craig’s drug use,
including “unprescribed” drugs, marijuana, and cocaine, and her failure to obtain prenatal care caused
the stillbirth. Ms. Craig was charged with reckless homicide by “unlawfully and recklessly kill[ing] her
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unborn child that she was carrying by consuming illegal, unprescribed drugs and smoking marijuana[.]"
She was also charged with second-degree murder based on the claim that she distributed "a Schedule II
Controlled Substance . . . cocaine, through her body, at the time she was carrying a child, said drug
having been proven to be the proximate cause of the death of her unborn child an unwilling user[.]" She
pleaded guilty to the charge of reckless homicide and was sentenced to eleven years in prison.xxiv
UVVA and related laws have also been used a basis for arresting pregnant women who exercise their
right to informed medical decision making. For example, Melissa Ann Rowland, a twenty-eight yearold white woman in Utah, gave birth to twins by cesarean section on January 13, 2004. One of the twins
was stillborn; the one who survived allegedly tested positive for cocaine and alcohol at birth. Ms.
Rowland was arrested the day after the birth and charged with child endangerment relating to the
surviving infant. Two months later, Deputy District Attorney Kent Morgan charged Ms. Rowland with
criminal homicide, murder, a first-degree felony in the death of the stillborn twin. Her alleged drug use
was not cited in the charging documents relating to the murder. Instead, the charge was based on Ms.
Rowland’s alleged refusal to follow doctors’ recommendations and undergo a cesarean section on an
earlier date. B. Kent Morgan, a spokesman for the Salt Lake County district attorney's office, explained:
the decision came down to whether the dead child -- a viable, if unborn, being as defined by Utah
law -- died as a result of another person's action or failure to take action. That judgment, he said,
is required by Utah's feticide law, which was amended in 2002 to protect the fetus from the
moment of conception.xxv
Ms. Rowland pled not guilty to the criminal homicide charge, and her bail was set at $250,000. Facing
an “unexpected storm of controversy” the state eventually dropped the murder charge, citing Ms.
Rowland’s history of mental illness. After spending 105 days in jail, Ms. Rowland pled guilty to two
counts of third-degree felony child endangerment as part of a plea bargain that would allow her
immediate release from jail.xxvi
Women in Pennsylvania have also been arrested based specifically on state feticide laws. In 1999,
Priscilla Kimberly Shinault, a twenty-five year-old white woman from Erie, was eight months pregnant
when she was arrested for retail theft, on November 28, 1999. Ms. Shinault allegedly told police that
she used cocaine a few days before her arrest. According to a press report, in addition to retail theft
charge, she was charged with aggravated assault of her fetus. Ms. Shinault was jailed on $10,000 cash
bond for the assault charge and $4,000 cash bond for the theft charge. A press report quotes a state
police spokesman as explaining that the “charge of assaulting an unborn child results from state law that
took effect in April 1998."xxvii The law referenced was part of a legislative package entitled "Crimes
Against the Unborn Child Act[.]"xxviii The state police apparently used this statute as a basis for the
aggravated assault charge despite an explicit provision stating, "[n]othing in this chapter shall impose
criminal liability . . . upon the pregnant woman in regard to crimes against her unborn child."xxix The
fetal abuse charge was ultimately dismissed.xxx
It is clear in the U.S. that Unborn Victims of Violence Acts and other laws that create or even imply
fetal rights separate from those of the pregnant women, no matter how carefully written, become a basis
for arresting women. One final example is the state of Missouri.
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The 1986 Missouri Abortion Act included a preamble stating that life begins at conception.xxxi This
preamble was codified under chapter one “Laws in Force and Construction of Statutes” of the Missouri
Code Section 1.205, and states in full:
1. The general assembly of this state finds that:
(1) The life of each human being begins at conception;
(2) Unborn children have protectable interests in life, health, and well-being;
(3) The natural parents of unborn children have protectable interests in the life, health, and wellbeing of their unborn child.
2. Effective January 1, 1988, the laws of this state shall be interpreted and construed to
acknowledge on behalf of the unborn child at every stage of development, all the rights,
privileges, and immunities available to other persons, citizens, and residents of this state, subject
only to the Constitution of the United States, and decisional interpretations thereof by the United
States Supreme Court and specific provisions to the contrary in the statutes and constitution of
this state.
3. As used in this section, the term "unborn children" or "unborn child" shall include all unborn
child or children or the offspring of human beings from the moment of conception until birth at
every stage of biological development.
4. Nothing in this section shall be interpreted as creating a cause of action against a woman for
indirectly harming her unborn child by failing to properly care for herself or by failing to follow
any particular program of prenatal care.xxxii
In a series of prosecutions of pregnant women, the State of Missouri sought to apply the state's
criminal child abuse statutes to pregnant women who were unable to overcome an addiction
problem before giving birth. In each case, the state specifically relied on the definition of
"person" embodied in Section 1.205 and the decisions of Missouri appellate courts holding that
fetuses are persons for purposes of the manslaughter statute,xxxiii the murder statute,xxxiv and the
civil wrongful death statute,xxxv -- all of which involved factual situations where a pregnant
women suffered pregnancy losses, stillbirths, or infant deaths as a result of third party
actions.xxxvi Although in some cases the charges have been dismissed, many cases are pending.
In 2007, after her motion to dismiss was denied at the trial court level, a woman accused of
causing her newborn to die as a result of her alcoholism during pregnancy, pled guilty to
involuntary manslaughter. She was sentenced to seven years in jail.xxxvii
CONCLUSION
The experience in the United States demonstrates that Unborn Victims of Violence Acts and related
laws become tools for policing and punishing pregnant women. It is also clear that such laws have not
led to a reduction in violence against pregnant women. Indeed these laws and the debate about them
have become a distraction from meaningful efforts to reduce violence against women and have been
used as a mechanism for increasing medical misinformation and prejudice regarding pregnant, drugusing women in particular.xxxviii
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See e.g., Memorandum in Opposition To Defendant's Motion to Quash at 4, State v. Hoskins, No.
971900205 (Utah Dist. Ct.-3d July 18, 1997) (state specifically relying on UTAH CODE ANN. § 76-5201(1)(a) "A person commits criminal homicide if he intentionally, knowingly, recklessly, with criminal
negligence, or acting with a mental state otherwise specified in the statute defining the offense, causes the
death of another human being, including an unborn child at any stage of its development" as the basis for
interpreting the state's child abuse law to apply to a pregnant woman who experienced drug addiction).
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See e.g., Sheigla Murphy & Marsha Rosenbaum, PREGNANT WOMEN ON DRUGS: COMBATING
STEREOTYPE AND STIGMA (1999); Susan C. Boyd, MOTHERS AND ILLICIT DRUGS: TRANSCENDING THE
MYTHS (1999).
v
State v. Horne, 319 S.E.2d 703 (S.C. 1984).
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Whitner v. State, 492 S.E.2d 777 (S.C. 1997). On February 2, 1992, Cornelia Whitner, a twenty-eight
year-old African-American woman gave birth to a son at Easley Baptist Medical Center. A test indicated
that her son was prenatally exposed to cocaine. Although he was born in good health, on February 5,
1992, three days after giving birth, Ms. Whitner was arrested and led from the hospital in handcuffs. On
April 7, 1992, she was indicted for violating South Carolina’s unlawful neglect of a child statute. The
affidavit in support of the arrest stated that, "the accused did fail to provide proper medical care for her
unborn child by using crack cocaine while pregnant, there-by endangering the life of her unborn child."
Ms. Whitner could not afford private counsel. The court appointed counsel to represent Ms.
Whitner, but the attorney did not meet with Ms. Whitner until the day of her scheduled court hearing.
Ms. Whitner’s defense attorney recently left employment at the prosecutor’s office, where she
participated in prosecutions of pregnant drug-using women like Ms. Whitner. At no point in either
position did Ms. Whitner’s attorney do any independent legal research on the issue of prosecuting
pregnant women for using drugs. The attorney testified that, in discussing the charges with Ms. Whitner,
“I don’t think I ever pulled the book out.” Ms. Whitner’s attorney did not seek to obtain or review Ms.
Whitner’s hospital records. When asked about how the evidence was obtained and whether it might have
been obtained illegally, Ms. Whitner’s lawyer admitted, “[m]aybe I was prejudiced a little bit by my
experience in prosecution.”
The public defender nevertheless told her client that she “would try the best I could to get her
placed on a probationary sentence; or if not, if she got an active sentence then to put her in a treatment
facility so that she could help herself because she really wanted to.” The attorney, however, knew of no
recommendation for treatment from the solicitor, and when asked whether she informed Ms. Whitner that
the solicitor was “unwilling to negotiate anything,” she replied, “I don’t know if I went that far. I told
her that zero to 10 was her possible sentence.” The lawyer also admitted that she knew of no drug
treatment programs for pregnant women with substance abuse problems.
Ms. Whitner pleaded guilty to the charge of child abuse. At her guilty plea and sentencing
hearing, Ms. Whitner admitted that she was chemically dependent and requested assistance with this
medical problem from the court, stating “I need some help Your Honor." Although Ms. Whitner and her
attorney emphasized both the need and desire for inpatient drug treatment, the court responded, “I think
I’ll just let her go to jail.” The court then sentenced Ms. Whitner to eight years in prison.
After serving more than a year of her sentence, Ms. Whitner filed an application for postconviction relief arguing that she had not received effective assistance of counsel and that she was
convicted of a nonexistent crime — since only child neglect and not fetal neglect were criminal offenses
in the state. The Pickens County Court of Common Pleas, which heard the post-conviction relief petition,
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issued an order granting Ms. Whitner’s application and vacating her sentence. The court found, as a
growing number of other lower courts in South Carolina would, that the “plain, ordinary and popular
meaning of ‘a person under the age of eighteen’ does not include a fetus” under the South Carolina
Children’s Code. Ms. Whitner was released after serving more than nineteen months in prison.
The state appealed the grant of post-conviction relief. In October of 1997, the South Carolina
Supreme Court reversed the lower court’s decision. A three-justice majority concluded that a viable fetus
is a “person” under the Children’s Code and agreed with the state that South Carolina Code section 20-750 therefore, “encompasses maternal acts endangering or likely to endanger the life, comfort, or health of
a viable fetus.” Ms Whitner then filed a petition for the writ of certiorari with the United States Supreme
Court. The petition was denied on May 26, 1998, and Ms. Whitner was required to re-enter prison.
On December 8, 1998, Ms. Whitner filed a petition for the writ of habeas corpus under the federal
habeas corpus statute, in the federal District Court of South Carolina. The petition was ultimately
unsuccessful. The American Public Health Association and numerous other medical, legal, and substance
abuse organizations filed amicius briefs in support of Ms. Whitner. Upon re-entering prison, Ms. Whitner
completed a drug treatment program. Citing the nature and seriousness of her crime, the parole board
denied her parole request in May 1999. Ms. Whitner served her full sentence. See. Whitner v. South
Carolina, 523 U.S. 1145 (1998) (denying certiorari following S.C. Supreme Court’s decision); Whitner v.
Moore, No. 2:98-3564-23AJ, slip op. (D.S.C. Sept. 28, 1999) (unsuccessful federal habeas corpus
petition); Whitner v. State, No. 93-CP-39-347, slip op. (S.C. Ct. Com. Pl. Pickens County Nov. 22, 1993)
rev’d 492 S.E.2d 777 (S.C. 1997) (granting Ms. Whitner post-conviction relief and vacating her
conviction because the court lacked jurisdiction); Transcript of Record, State v. Whitner, No. 92-GS-39670 (S.C. Ct. Gen. Sess. Pickens County Apr. 20, 1992) (Eppes, J.). See e.g., Lynn Paltrow, Pregnant
Drug Users, Fetal Persons, and the Threat to Roe v. Wade, 62 ALBANY L. REV. 999, 1029-35 (1999);
Abortion. When A Fetus Is a Person, ECONOMIST, Jan. 10, 1998, at 24; Affecting Women: The Fight for
Reproductive Rights, TRIAL, Aug. 2003, at 48, 50; Court Keeps Coke Moms’ Convictions, POST &
COURIER (Charleston, S.C.), Dec. 2, 1997, at B3; Lyle Denniston, Supreme Court to Rule on Line-Item
Veto; Constitutional Issue Scheduled for Quick Action, BALTIMORE SUN, Feb. 28, 1998, at 3A; Arlene
Levinson, S.C. Jails Mother of Crack Baby: Appeals to Release Her Have Failed, DEL. COUNTY TIMES
(Pa.), Mar. 15, 1998, at 39; Tamar Lewin, Abuse Laws Cover Fetus, a High Court Rules, N.Y. TIMES,
Oct. 30, 1997, at A22; Mark Pratt, Convicted Pickens County Crack Mom Seeks Freedom, GREENVILLE
NEWS (S.C), Dec. 11, 1998; Mark Pratt, S.C. Mother of Three Asks Federal Judge to Release Her From
Prison, STATE (Columbia, S.C.), Dec. 10, 1998; Rita Rubin, Study: Hands Off Pregnant Drug Users,
USA TODAY, Aug. 12, 1998, at 1D; Use of Drugs While Pregnant Is Ruled Abuse, N.Y. TIMES, July 17,
1996, at A10. National Advocates for Pregnant Women maintains a comprehensive collection of all
briefs, motions, and other documents relating to the Whitner case.
vii
State v. McKnight, 576 S.E.2d 168 (S.C. 2003). On May 15, 1999, Regina McKnight, a twenty-one
year-old African-American, went to the local hospital expecting to give birth and instead suffered a
stillbirth. The hospital's focus was not on providing counseling or finding the medical and drug treatment
Ms. McKnight needed, but rather on gathering evidence against her. Both mother and baby were tested
for drugs, and an autopsy was performed on the stillborn infant the next morning. On October 7, 1999,
Ms. McKnight was arrested on a charge of homicide by child abuse. The affidavit in support of arrest
stated, “the defendant did give birth to a still born baby girl. The death resulted from the use of cocaine
by defendant during the term of pregnancy. That defendant and baby tested positive for cocaine on the
date of birth.” More than nine months after she left the hospital, the state, through a grand jury, indicted
her on one count of homicide by child abuse. The indictment was later amended to include a charge for
delivery of drug to a minor. Without any more evidence than a positive test for cocaine metabolites, the
state concluded that the pregnancy loss should be treated as a homicide case and Ms. McKnight’s drug
use should be identified as the cause of the stillbirth.
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Ms. McKnight filed a motion to dismiss both charges alleging that the state could not prove that
the defendant’s actions caused the stillborn’s death. The court denied the motion. In January of 2001,
her trial began. Ms. McKnight's public defender, with the support of several legal advocates, called both
local and national medical experts. The national expert testified that cocaine did not cause the stillbirth
and that other health problems and factors could have accounted for the pregnancy loss. However, the
trial ended in a mistrial when some of the jurors admitted to researching cocaine's effects during
pregnancy on the Internet.
The state decided to retry the case. At the second trial, in May of 2001, the defense counsel only
called a local expert who, while testifying that she did not think cocaine caused the stillbirth, offered no
alternative explanation for the pregnancy loss. The jury deliberated for less than fifteen minutes and
found her guilty of homicide by child abuse. Although Ms. McKnight had no criminal record, she was
sentenced to twenty years’ imprisonment with eight years suspended.
Ms. McKnight appealed her conviction to the South Carolina Court of Appeals, which directed
the case to the South Carolina Supreme Court. The South Carolina Medical Association and numerous
other medical and feminist groups filed amicus curiae briefs in support of Ms. McKnight. The court
affirmed her conviction and held that viable fetuses are persons under the state's homicide statute,
effectively transforming a stillbirth from personal and family tragedy to “depraved heart” homicide. The
decision permits conviction on any evidence that a pregnant woman engaged in any activity “public[ly]
know[n]” to be “potentially fatal” to a fetus. No one in the case, including the prosecution, believed that
Ms. McKnight had any intention of harming her fetus or losing the pregnancy. As the dissent pointed out,
if Ms. McKnight had intentionally sought to end her pregnancy by having an illegal third trimester
abortion, her sentence would have been two years in jail. Ms. McKnight sought review of her case by the
U.S. Supreme Court. The American Public Health Association and numerous other medical groups filed
an amici curiae brief supporting Ms. McKnight. In October of 2003, the Court denied certiorari, a
decision that generated nationwide media attention.
On October 1, 2003 Ms. McKnight filed a petition for post-conviction relief in the Horry County
Court of Common Pleas arguing that she received ineffective assistance of counsel at trial, and that
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